
Employers should be aware of the po-
tential hazards of erroneously informing 
employees that they are eligible to take 
leave under the federal Family and Med-
ical Leave Act. 

If an employee does not meet the el-
igibility criteria for FMLA leave — for 
instance, because the employee has not 
worked for the employer for at least 
12 months, or because the employ-
er does not have at least 50 employees 
at or within 75 miles of the employee’s 
worksite — but is incorrectly told that 
he or she is, in fact, eligible for FMLA 
leave, the employer may be obligated to 
permit the employee to take leave in ac-
cordance with the statute.  

A recent federal circuit court deci-
sion underscores these risks. In Tilley 
v. Kalamazoo County Road Commis-
sion, 777 F.3d 303 (6th Cir. 2015), the 
6th U.S. Circuit Court of Appeals re-
versed a grant of summary judgment for 
the employer on FMLA claims brought 

by a former employee, despite the fact 
that the employee was not actually eli-
gible for FMLA leave. Because the em-
ployer erroneously notified the employ-
ee that he was eligible for FMLA leave, 
and the employee took leave in reliance 
on that notification, the 6th Circuit con-
cluded that the employer could be eq-
uitably estopped from raising the em-
ployee’s ineligibility as a defense to his 
FMLA claims.

A number of other federal appellate 
courts, including the 1st and 2nd cir-
cuits, have similarly held that equitable 
estoppel may be invoked when an em-
ployee acts in reliance on an employer’s 
erroneous representation as to the em-
ployee’s eligibility for FMLA leave. 

In light of these holdings, it is critical 
that employers ensure that their person-
nel handbooks, FMLA forms and oth-
er leave-related documents correctly 
and clearly spell out the eligibility crite-
ria for FMLA leave, and that managers, 
human resources employees and ben-
efits personnel likewise accurately in-
form employees as to their eligibility for 
FMLA leave.

Factual background
The plaintiff in the Tilley case, Terry 

Tilley, was employed by the Kalamazoo 
County Road Commission. In July 2011, 
following a series of performance-re-
lated disputes, the Road Commission 
suspended Tilley for failing to com-
plete three assignments and issued him 
a written reprimand in which it provid-
ed new deadlines for Tilley to complete 
the assignments. 

Before Tilley had completed those as-
signments, he experienced symptoms 
that made him fear he was suffering a 

heart attack. He was admitted to a hos-
pital for observation on Aug. 1, 2011, 
and then discharged the next day. Til-
ley’s wife informed the Road Commis-
sion that Tilley would not be able to re-
turn to work until at least Aug. 5.

On Aug. 9, 2011, the Road Commis-
sion sent Tilley FMLA paperwork to 
complete and submit in connection with 
his absence. A box checked on one of 
the forms indicated that Tilley was “el-
igible for FMLA leave,” and the Road 
Commission’s cover letter stated that it 
was “important that we utilize the Fam-
ily Medical Leave Act (sic) (FMLA) 
leave” for Tilley’s expected time away 
from work. 

In addition, the Road Commission’s 
personnel manual, which was distribut-
ed to Tilley and other employees, stat-
ed that “[e]mployees covered under the 
Family and Medical Leave Act are full-
time employees who have worked for 
the Road Commission and accumulat-
ed 1,250 work hours in the previous 12 
months.” The manual did not mention 
the FMLA’s requirement that the Road 
Commission employ at least 50 employ-
ees at or within 75 miles of an employ-
ee’s worksite.

After sending Tilley the FMLA pa-
perwork, the Road Commission ap-
parently realized that Tilley was not, in 
fact, eligible for FMLA leave, since the 
Road Commission did not have at least 
50 employees within a 75-mile radius of 
Tilley’s worksite.

Subsequently, on Aug. 12, 2011, the 
Road Commission informed Tilley that 
his employment was being terminat-
ed due to his failure to timely complete 
the assignments detailed in his writ-
ten reprimand.

Cases highlight risk of FMLA 
estoppel claims by employeesCourt: calls,

emails satisfy 
due process 

A Canadian company was subject to
personal jurisdiction in Massachusetts
even though its direct contacts with the
state essentially consisted of emails and
phone calls to the plaintiff in the breach
of contract suit, the 1st U.S.
Circuit Court of Appeals has
decided.

e defendant, Bioriginal
Food & Science Corp. in
Canada, argued that its con-
tacts with Massachusetts were
insufficient to support the ex-
ercise of personal jurisdiction
consistent with due process.

But the 1st Circuit dis-
agreed, reversing a dismissal
by U.S. District Court Judge
Denise J. Casper.

“It is not true that inter-
state remote communica-
tions are, by their nature, per
se insufficient to constitute
contacts that sustain personal
jurisdiction,” Chief Judge Sandra
L. Lynch wrote for the unanimous
court. 

The 22-page decision is C.W.
Downer & Company v. Bioriginal
Food & Science Corporation.

‘Active’ purchaser 
of services

Boston attorney Steven J. Torres
represented plaintiff C.W. Downer &
Co., a Boston investment bank that
had been retained by the defendant
for the purpose of finding a buyer for
the Canadian producer of omega-
based nutritional supplements.

Torres said the 1st Circuit’s ruling
takes account of the reality of modern
business practices.   

“In a global economy in which ge-
ographically distant entities conduct
business by email and teleconference,
this decision reinforces the notion that
a company can seek redress within the
jurisdiction in which it negotiated and

performed its contracts,” said Torres,
a lawyer at Torres, Scammon & Day.

e possibility that the defendant
could be sued in a Massachusetts
court was certainly foreseeable for
purposes of jurisdictional analysis,
he added.

“ey understood that they were
retaining an investment bank in
Massachusetts that would be under-

-
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A plaintiff limited liability company that
engaged in litigation over an asset purchase
agreement waived its right to demand arbi-
tration under that agreement, the 1st U.S.
Circuit Court of Appeals has ruled.

“[T]he plaintiff’s belated resort to arbitration
was anything but timely,” Judge Bruce M. Selya
wrote for the unanimous 1st Circuit panel.
“[T]he plaintiff’s conduct evinced a clear intent
to forgo arbitration and resolve the disputed
matter through litigation.”

e 12-page decision is Joca-Roca Real
Estate, LLC v. Brennan.

Maine attorney Jeffrey T.
Piampiano argued the appeal
on behalf of the plaintiff. He
was opposed by Matthew J.
Williams, also of Maine.

Change in strategy
e plaintiff, Joca-Roca Real

Estate, LLC, and defendant
Robert T. Brennan Jr. entered
into an asset purchase agree-
ment for the transfer of title to real property
that served as the site of a vehicle dealership. 

e agreement contained a broad provi-
sion requiring submission of all disputes

“concerning the validity, interpreta-
tion and enforcement” of the agree-
ment to an arbitrator for final and
binding resolution.

e plaintiff came to believe that
the defendant had misled it concern-
ing certain attributes of the pur-
chased property. Acting on that be-
lief, the plaintiff sued the defendant
in federal court, asserting claims for
fraud and breach of contract arising

out of the agreement. 
“Notably, the plaintiff commenced this civil

action without making the slightest effort to

Canadian co. subject
to state’s jurisdiction

By Pat Murphy 

A 7-Eleven franchise operator
accused of fraud could not contin-
ue to use the chain store’s trade-
marks while contesting the termi-
nation of her franchise, a U.S.
District Court judge for the District
of Massachusetts has found.

According to plaintiff 7-Eleven,
Inc., a preliminary injunction was
necessary to prevent irreparable
harm by the defendant’s continued
use of 7-Eleven’s trademarks fol-
lowing the company’s issuance of
a notice of termination of the par-
ties’ franchise agreement.

Judge Mark G. Mastroianni
agreed, writing that 7-Eleven
would be unable to protect the
quality of its brand “in the absence
of a consensual and ongoing fran-
chisor-franchisee relationship.”

But the judge denied 7-Eleven’s
motion for a preliminary injunction
to enforce a non-compete clause in
the parties’ franchise agreement that

would have prevented the defendant
from operating any convenience
store at her present location.

While it was likely that 7-Eleven
ultimately would establish the en-
forceability of its non-compete
clause, Mastroianni said, “denying
this portion of 7-Eleven’s prelimi-
nary injunction certainly would not
cause it to lose its indisputably com-
petitive position in the market.”  

e 19-page decision is 7-
Eleven, Inc. v. Grewal, et al.

Balancing of harms
e plaintiff was represented by

Stephen M. Cowley of Duane
Morris in Boston. Cowley referred
all questions about the case to 7-
Eleven, which did not respond
prior to deadline.

John E. Pearson of Springfield
represented the defendant fran-
chisee, Mohinder Grewal. Pearson
also did not respond to a request
for comment.

But franchise attorney L. Seth
Stadfeld said when a franchisee
holds over aer a valid termina-
tion and continues to use the
trademark without a license, the
courts “almost uniformly” will
find irreparable harm.

“at’s because you can’t control
the use of your trademark by an in-
fringer, so there’s damage to your
goodwill,” the Brookline lawyer said.

On the issue of the non-compe-
tition agreement, meanwhile, the
balance of harms tipped in favor
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“It’s not so unreasonable to
hale [into court] a party from a
foreign jurisdiction who makes 
a conscious decision to reach 
out to another country in which

they’re seeking 
the assistance 
to market
themselves.”— Matthew T. Oliverio

7-Eleven can protect marks 
while terminating franchise

But can’t shut down store during litigation

SELYA
Says plaintiff 

‘tried to switch
horses midstream’

Continued on page 15

ISTOCK.COM

November 2015
Vol. 13, No. 4

Brian D. Carlson and Soyoung Yoon are at-
torneys at Schwartz Hannum in Andover, 
Massachusetts, which represents manage-
ment in labor and employment law mat-
ters, including litigation and business im-
migration, and educational institutions.

By Brian D. Carlson and Soyoung Yoon



Reprinted with permission from The Dolan Co., 10 Milk Street, Boston, MA 02108. (800) 444-5297   © 2015  #02141vw

NOVEMBER 2015  |  New England IN-HOUSE

District Court action
Following his termination, Tilley filed 

suit in state court, alleging that his termi-
nation constituted unlawful interference 
and retaliation under the FMLA. The Road 
Commission removed the action to feder-
al District Court and, following discovery, 
moved for summary judgment.

The District Court granted the Road 
Commission’s motion for summary judg-
ment, concluding that Tilley was not an “el-
igible employee” under the FMLA because 
the Road Commission employed fewer 
than 50 employees within 75 miles of Til-
ley’s workplace. 

In addition, the court rejected Tilley’s ar-
gument that the Road Commission should 
be equitably estopped from raising the de-
fense of his ineligibility for FMLA leave.

6th Circuit’s decision
On Tilley’s appeal, the 6th Circuit re-

versed the District Court’s award of summa-
ry judgment. While the court agreed that 
Tilley did not qualify as an “eligible employ-
ee” under the FMLA, it concluded that a 
material factual dispute existed as to wheth-
er the Road Commission should be equita-
bly estopped from raising that defense.

The 6th Circuit found that Tilley had pre-
sented sufficient evidence to establish the 
three necessary elements of an equitable 
estoppel claim: (1) a misrepresentation as 
to a material fact, (2) reasonable reliance 
on the misrepresentation, and (3) result-
ing detriment. 

First, the court found that the Road Com-
mission’s personnel manual misleadingly 
described the eligibility criteria for FMLA 
leave. In the 6th Circuit’s view, the man-
ual’s failure to mention the requirement 
that an employee work at a site as to which 
the Road Commission employed at least 
50 employees within a 75-mile radius was 

sufficient to satisfy this prong of the equi-
table estoppel standard. (The court did not 
rely on the similar flaws in the FMLA pa-
perwork sent to Tilley.)

Second, Tilley asserted that, based on 
the language in the personnel manual, he 
had understood he was covered under the 
FMLA and could safely take medical leave 
despite his having failed to complete his as-
signments. Based on that, the 6th Circuit 
concluded that Tilley had acted in reason-
able reliance on the manual’s misleading de-
scription of the criteria for FMLA eligibility.

Finally, the 6th Circuit found that Tilley 
had suffered a detriment — the loss of his 
job — as a result of his reliance on the per-
sonnel manual’s misstatement of the FM-
LA’s eligibility requirements.

Decisions by other courts
Other federal courts have likewise 

held that an employer may be equitably 
estopped from raising the defense of an 
employee’s ineligibility for FMLA leave, 
if the employer misled the employee 
into believing he or she was eligible for 
FMLA leave.

For instance, in a case similar to Tilley, 
Minard v. ITC Deltacom Communica-
tions, Inc., 447 F. 3d 352 (5th Cir. 2006), 
the employer notified the plaintiff that 
she was eligible for FMLA leave and that 
her leave would be counted against her 
annual FMLA entitlement, even though 
the employer did not have at least 50 
employees within a 75-mile radius of 
the employee’s worksite. The employer 
later discovered its error and terminated 
the employee on the day she was sched-
uled to return to work.

Reversing the District Court’s award 
of summary judgment to the employ-
er, the 5th Circuit held that “an employ-
er who without intent to deceive makes 

a definite but erroneous representation 
to his employee that she is an ‘eligible 
employee’ and entitled to leave under 
FMLA, and has reason to believe that 
the employee will rely upon it, may be 
estopped to assert a defense of non-cov-
erage, if the employee reasonably relies 
on that representation and takes action 
thereon to her detriment.”

The 1st and 2nd circuits have like-
wise recognized the equitable estoppel 
doctrine in FMLA cases, as have oth-
er federal circuit courts. See, e.g., Nagle 
v. Acton-Boxborough Reg. School Dist., 
576 F.3d 1 (1st Cir. 2009); Woodford v. 
Comm. Action of Green Cnty., Inc., 268 
F.3d 51 (2nd Cir. 2001); Dormeyer v. Co-
merica Bank-Ill., 223 F.3d 579 (7th Cir. 
2000); Reed v. Lear Corp., 556 F.3d 674 
(8th Cir. 2009). 

Recommendations for employers
In light of Tilley and similar court hold-

ings, employers should carefully review 
their employee handbooks, FMLA paper-
work and similar documentation to ensure 
that the eligibility criteria for FMLA leave 
are fully and accurately detailed. 

As these court decisions indicate, an in-
correct or misleading statement in an 
FMLA document regarding the statute’s el-
igibility requirements may be held against 
an employer if an employee acts in reason-
able reliance upon it.

Additionally, employers should train all 
supervisors, benefits personnel and HR 
employees to ensure that they thorough-
ly understand the eligibility criteria under 
the FMLA.

By taking such steps, an employer can 
minimize the risk of a potential FMLA es-
toppel claim based on an employee’s having 
been mistakenly advised that he or she was 
eligible for FMLA leave.  


