
The federal government is taking ag-
gressive action through various enforce-
ment agencies to ban discrimination based 
on sexual orientation and gender identity. 
These efforts affect private employers, pub-
lic employers and federal contractors.  

Accordingly, all employers should review 
their policies and procedures to determine 
if changes are warranted and consider train-
ing managers and human resources person-
nel on best practices in this emerging area 
of the law.

Background
Currently, 21 states and the District of 

Columbia have statutes prohibiting sexu-
al orientation discrimination in employ-
ment, and 17 states and DC have statutes 
prohibiting gender identity discrimination 
in employment.  

However, there is no corresponding fed-
eral law. A proposed federal law, the Em-
ployment Non-Discrimination Act, or 
ENDA, would have amended Title VII of 
the Civil Rights Act of 1964 to include “sex-
ual orientation” and “gender identity” as 
protected categories. ENDA, however, has 
failed in Congress.

Notwithstanding ENDA’s fate, various 
federal agencies are construing “sex dis-
crimination” broadly to encompass discrim-
ination based on sexual orientation and 
gender identity. Specifically: 

• The U.S. Equal Employment Opportuni-
ty Commission has argued in lawsuits, am-
icus briefs and administrative rulings that 
adverse employment actions based on sexu-
al orientation and gender identity constitute 
unlawful sex discrimination.

• The U.S. Department of Justice has ex-
panded its definition of sex discrimination 
to include discrimination based on gen-
der identity.

• In implementing a presidential exec-
utive order, the Office of Federal Contract 
Compliance Programs of the U.S. Depart-
ment of Labor has banned federal contrac-
tors from discriminating on the basis of 
sexual orientation and gender identity.

• The U.S. Office of Special Counsel, 
which investigates and prosecutes com-
plaints by federal employees, has ruled that 
the Department of the Army committed sex 
discrimination in its handling of a worker’s 
gender transition.

EEOC 
As “coverage of lesbian, bisexual and 

transgender individuals under Title VII’s 
sex discrimination provisions” is a top “en-
forcement priority” at the EEOC, the agency 
filed two lawsuits last fall charging employ-
ers (a Michigan funeral home and a Flori-
da eye-and-ear clinic) with unlawfully ter-
minating employees for transitioning from 
male to female.  

In the Michigan case, the EEOC alleges 
that a funeral home illegally fired its di-
rector of 14 years after the employee an-
nounced that she was transitioning from 
male to female and would soon start to 
“present” (or dress) in women’s clothes.  

In the Florida case, the EEOC claimed 

that an eye-and-ear clinic illegally fired 
its director of hearing services for wear-
ing feminine clothing and announcing that 
she had begun transitioning from male 
to female.  

The EEOC recently secured a settle-
ment of the Florida suit, under which the 
clinic agreed to pay the former employee 
$150,000 for back pay and emotional dis-
tress, to implement a transgender non-dis-
crimination policy, and to provide appropri-
ate training to all its employees regarding 
that policy.

The EEOC also has filed amicus briefs in 
cases involving similar issues. For exam-
ple, it asked the 7th U.S. Circuit Court of 
Appeals to reconsider a decision indicating 
that Title VII does not encompass sexual 
orientation discrimination. The 7th Circuit, 
in turn, amended its opinion to remove 
such statements and supporting citations.

In support of its position that discrimina-
tion based on sexual orientation and gen-
der identity is a form of sex discrimination 
prohibited by Title VII, the EEOC relies on 
the U.S. Supreme Court’s 1989 decision in 
Price Waterhouse v. Hopkins. The court 
ruled in that case that an adverse employ-
ment action based on an employee’s failure 
to conform to gender stereotypes is a form 
of sex discrimination.

In 2012, the EEOC applied that expan-
sive view of sex discrimination in deciding 
an administrative appeal within the federal 
civil service system. In Macy v. Holder, the 
Bureau of Alcohol, Tobacco, Firearms, and 
Explosives rejected a job applicant based on 
her transgender status. When the applicant 
appealed, the EEOC ruled that ATF had 
committed sex discrimination under Title 
VII in its handling of the application.

 Of the 13 federal appeals courts, two 
(the 6th and 11th circuits) have adopted the 
EEOC’s broad interpretation of sex discrim-
ination under Title VII, and two more (the 
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emails satisfy 
due process 

A Canadian company was subject to
personal jurisdiction in Massachusetts
even though its direct contacts with the
state essentially consisted of emails and
phone calls to the plaintiff in the breach
of contract suit, the 1st U.S.
Circuit Court of Appeals has
decided.

e defendant, Bioriginal
Food & Science Corp. in
Canada, argued that its con-
tacts with Massachusetts were
insufficient to support the ex-
ercise of personal jurisdiction
consistent with due process.

But the 1st Circuit dis-
agreed, reversing a dismissal
by U.S. District Court Judge
Denise J. Casper.

“It is not true that inter-
state remote communica-
tions are, by their nature, per
se insufficient to constitute
contacts that sustain personal
jurisdiction,” Chief Judge Sandra
L. Lynch wrote for the unanimous
court. 

The 22-page decision is C.W.
Downer & Company v. Bioriginal
Food & Science Corporation.

‘Active’ purchaser 
of services

Boston attorney Steven J. Torres
represented plaintiff C.W. Downer &
Co., a Boston investment bank that
had been retained by the defendant
for the purpose of finding a buyer for
the Canadian producer of omega-
based nutritional supplements.

Torres said the 1st Circuit’s ruling
takes account of the reality of modern
business practices.   

“In a global economy in which ge-
ographically distant entities conduct
business by email and teleconference,
this decision reinforces the notion that
a company can seek redress within the
jurisdiction in which it negotiated and

performed its contracts,” said Torres,
a lawyer at Torres, Scammon & Day.

e possibility that the defendant
could be sued in a Massachusetts
court was certainly foreseeable for
purposes of jurisdictional analysis,
he added.

“ey understood that they were
retaining an investment bank in
Massachusetts that would be under-

-
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A plaintiff limited liability company that
engaged in litigation over an asset purchase
agreement waived its right to demand arbi-
tration under that agreement, the 1st U.S.
Circuit Court of Appeals has ruled.

“[T]he plaintiff’s belated resort to arbitration
was anything but timely,” Judge Bruce M. Selya
wrote for the unanimous 1st Circuit panel.
“[T]he plaintiff’s conduct evinced a clear intent
to forgo arbitration and resolve the disputed
matter through litigation.”

e 12-page decision is Joca-Roca Real
Estate, LLC v. Brennan.

Maine attorney Jeffrey T.
Piampiano argued the appeal
on behalf of the plaintiff. He
was opposed by Matthew J.
Williams, also of Maine.

Change in strategy
e plaintiff, Joca-Roca Real

Estate, LLC, and defendant
Robert T. Brennan Jr. entered
into an asset purchase agree-
ment for the transfer of title to real property
that served as the site of a vehicle dealership. 

e agreement contained a broad provi-
sion requiring submission of all disputes

“concerning the validity, interpreta-
tion and enforcement” of the agree-
ment to an arbitrator for final and
binding resolution.

e plaintiff came to believe that
the defendant had misled it concern-
ing certain attributes of the pur-
chased property. Acting on that be-
lief, the plaintiff sued the defendant
in federal court, asserting claims for
fraud and breach of contract arising

out of the agreement. 
“Notably, the plaintiff commenced this civil

action without making the slightest effort to

Canadian co. subject
to state’s jurisdiction

By Pat Murphy 

A 7-Eleven franchise operator
accused of fraud could not contin-
ue to use the chain store’s trade-
marks while contesting the termi-
nation of her franchise, a U.S.
District Court judge for the District
of Massachusetts has found.

According to plaintiff 7-Eleven,
Inc., a preliminary injunction was
necessary to prevent irreparable
harm by the defendant’s continued
use of 7-Eleven’s trademarks fol-
lowing the company’s issuance of
a notice of termination of the par-
ties’ franchise agreement.

Judge Mark G. Mastroianni
agreed, writing that 7-Eleven
would be unable to protect the
quality of its brand “in the absence
of a consensual and ongoing fran-
chisor-franchisee relationship.”

But the judge denied 7-Eleven’s
motion for a preliminary injunction
to enforce a non-compete clause in
the parties’ franchise agreement that

would have prevented the defendant
from operating any convenience
store at her present location.

While it was likely that 7-Eleven
ultimately would establish the en-
forceability of its non-compete
clause, Mastroianni said, “denying
this portion of 7-Eleven’s prelimi-
nary injunction certainly would not
cause it to lose its indisputably com-
petitive position in the market.”  

e 19-page decision is 7-
Eleven, Inc. v. Grewal, et al.

Balancing of harms
e plaintiff was represented by

Stephen M. Cowley of Duane
Morris in Boston. Cowley referred
all questions about the case to 7-
Eleven, which did not respond
prior to deadline.

John E. Pearson of Springfield
represented the defendant fran-
chisee, Mohinder Grewal. Pearson
also did not respond to a request
for comment.

But franchise attorney L. Seth
Stadfeld said when a franchisee
holds over aer a valid termina-
tion and continues to use the
trademark without a license, the
courts “almost uniformly” will
find irreparable harm.

“at’s because you can’t control
the use of your trademark by an in-
fringer, so there’s damage to your
goodwill,” the Brookline lawyer said.

On the issue of the non-compe-
tition agreement, meanwhile, the
balance of harms tipped in favor
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“It’s not so unreasonable to
hale [into court] a party from a
foreign jurisdiction who makes 
a conscious decision to reach 
out to another country in which

they’re seeking 
the assistance 
to market
themselves.”— Matthew T. Oliverio
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1st and 9th circuits) have suggested that 
transgender plaintiffs may pursue sex-ste-
reotyping theories under Title VII.  

The EEOC is expected to continue with 
such cases until either all federal circuits 
adopt its position or a circuit split emerges 
(which would support a petition for the U.S. 
Supreme Court to decide the matter).

The EEOC should have ample oppor-
tunity to pursue this agenda. In the first 
three quarters of Fiscal Year 2014 (October 
2013 to June 2014), the EEOC received 663 
charges alleging sexual orientation discrim-
ination and 140 charges alleging gender 
identity discrimination. Those numbers are 
believed to be on the rise.

DOJ
Taking the EEOC’s lead, the Department 

of Justice has expanded its definition of sex 
discrimination to include discrimination 
based on gender identity. 

Marking a reversal in the DOJ’s position, 
the U.S. attorney general circulated a memo 
to DOJ components and U.S. attorneys bar-
ring the department from arguing that 
transgender individuals are not covered by 
Title VII.  

The decision also enables the DOJ’s Civ-
il Rights Division to file Title VII claims 
against state and local public employers on 
behalf of transgender individuals.

OFCCP
As required by President Obama’s exec-

utive order, the Office of Federal Contract 
Compliance Programs has added sexual 
orientation and gender identity to the pro-
tected characteristics applicable to feder-
al contractors.  

Under the order, covered federal con-
tractors are: (a) prohibited from making 

discriminatory employment decisions on 
the basis of sexual orientation or gender 
identity, and (b) required “to take affirma-
tive action to ensure that applicants are em-
ployed, and employees are treated during 
employment, without regard to their ... sex-
ual orientation and gender identity.”  

The OFCCP’s implementing regulations, 
which took effect April 8, apply to all cov-
ered contracts entered into or modified af-
ter that date. The regulations require con-
tractors to: (a) update the equal employ-
ment opportunity (EEO) clause in new or 
modified contracts, subcontracts and pur-
chase orders to state that applicants and 
employees will be treated equally without 
regard to their “race, color, religion, sex, 
sexual orientation, gender identity, or na-
tional origin”; (b) similarly update the EEO 
language in job solicitations and posted 
workplace notices; and (c) ensure that ap-
plicants and employees are treated without 
regard to their sexual orientation and gen-
der identity.

OSC
Even the Army has not been immune 

from this federal campaign to accord pro-
tected status to sexual orientation and 
gender identity. In this regard, the Office 
of Special Counsel determined in a land-
mark decision that the Army discriminated 
against an employee after she announced a 
gender transition.  

The matter involved a software quality 
specialist at an Army facility in Alabama. 
After the employee changed her name and 
began presenting as a woman, her supervi-
sors said her use of the women’s restroom 
was “making other employees uncom-
fortable” and asked her to use an individ-
ual, sex-neutral restroom. One manager 

continued to use male pronouns when re-
ferring to her and tried to restrict her con-
versations with co-workers out of a be-
lief that they were uncomfortable with her 
transgender status.  

The OSC found that, through such ac-
tions, the Army committed discrimination 
in violation of the Civil Service Reform Act. 
The law protects federal workers from ad-
verse treatment based on conduct unrelated 
to job performance.

Recommendations for employers
In light of this federal push to protect 

employees in all sectors from discrimina-
tion based on sexual orientation and gender 
identity, there are a number of steps em-
ployers should take.

First, employers should review both ap-
plicable law and their EEO policies and pro-
cedures with employment counsel to deter-
mine whether their policies and procedures 
adequately address discrimination based on 
sexual orientation and gender identity.

Second, employers are advised to provide 
training on sexual orientation and gender 
identity discrimination to their managers 
and human resources personnel, in order 
to reduce risky workplace behavior and the 
potential for liability.

Additionally, employers that are feder-
al contractors should review and update 
all anti-discrimination policies, EEO claus-
es, affirmative action plans, contract pro-
visions, job solicitations, posted workplace 
notices, and other materials to appropriate-
ly incorporate sexual orientation and gen-
der identity as protected categories.

Finally, all employers should closely mon-
itor further developments in this rapidly de-
veloping area of the law. 


